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(vi) Has procedures for notifying Cus-
toms of any occurrence of a variance
from, or violation of, the requirements
of the Recordkeeping Compliance Pro-
gram or negotiated alternative pro-
gram, as well as procedures for taking
corrective action when notified by Cus-
toms of violations or problems regard-
ing such program. For purposes of this
paragraph, the term ‘‘variance’’ means
a deviation from the Recordkeeping
Compliance Program that does not in-
volve a failure to maintain or produce
records or a failure to meet the re-
quirements set forth in this section.
For purposes of this paragraph, the
term ‘‘violation’’ means a deviation
from the Recordkeeping Compliance
Program that involves a failure to
maintain or produce records or a fail-
ure to meet the requirements set forth
in this section.

(c) Application review and approval
and certification process—(1) Review of
applications. The Miami regulatory
audit field office will process the appli-
cation and will coordinate and consult,
as may be necessary, with the appro-
priate Customs Headquarters and field
officials. The Miami regulatory audit
field office will review and verify the
information contained in the applica-
tion and may initiate an on-site
verification prior to approval and cer-
tification. If an on-site visit is war-
ranted, the Miami regulatory audit
field office shall inform the applicant.
If additional information is necessary
to process the application, the appli-
cant shall be notified. Customs re-
quests for information not submitted
with the application or for additional
explanation of details will cause a
delay in the application approval and
certification of applicants and may re-
sult in the suspension of the applica-
tion approval and certification process
until the requested information is re-
ceived by Customs.

(2) Approval and certification. If, upon
review, Customs determines that the
application should be approved and
that certification should be granted,
the Director of the Miami regulatory
audit field office shall issue the certifi-
cation with all the applicable condi-
tions stated therein.

(d) Alternatives to penalties—(1) Gen-
eral. If a certified participant in the

Recordkeeping Compliance Program
does not produce a demanded entry
record for a specific release or provide
the information contained in the de-
manded entry record by acceptable al-
ternate means, Customs shall, in lieu
of a monetary penalty provided for in
§ 163.6(b), issue a written notice of vio-
lation to the person as described in
paragraph (d)(2) of this section, pro-
vided that the certified participant is
generally in compliance with the pro-
cedures and requirements of the pro-
gram and provided that the violation
was not a willful violation and was not
a repeat violation. A willful failure to
produce demanded entry records or re-
peated failures to produce demanded
entry records may result in the
issuance of penalties under § 163.6(b)
and removal of certification under the
program (see § 163.13) until corrective
action satisfactory to Customs is
taken.

(2) Contents of notice. A notice of vio-
lation issued to a participant in the
Recordkeeping Compliance Program
for failure to produce a demanded
entry record or information contained
therein shall:

(i) State that the recordkeeper has
violated the recordkeeping require-
ments;

(ii) Identify the record or informa-
tion which was demanded and not pro-
duced;

(iii) Warn the recordkeeper that fu-
ture failures to produce demanded
entry records or information contained
therein may result in the imposition of
monetary penalties and could result in
the removal of the recordkeeper from
the Recordkeeping Compliance Pro-
gram.

(3) Response to notice. Within a rea-
sonable time after receiving written
notice under paragraph (d)(1) of this
section, the recordkeeper shall notify
Customs of the steps it has taken to
prevent a recurrence of the violation.

§ 163.13 Denial and removal of pro-
gram certification; appeal proce-
dures.

(a) General. Customs may take, and
applicants and participants may appeal
and obtain administrative review of,
the following decisions regarding the
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Recordkeeping Compliance Program
provided for in § 163.12:

(1) Denial of certification for pro-
gram participation in accordance with
paragraph (b) of this section; and

(2) Removal of certification for pro-
gram participation in accordance with
paragraph (c) of this section.

(b) Denial of certification for program
participation—(1) Grounds for denial.
Customs may deny an application for
certification for participation in the
Recordkeeping Compliance Program
for any of the following reasons:

(i) The applicant fails to meet the re-
quirements set forth in § 163.12(b)(3);

(ii) A circumstance involving the ap-
plicant arises that would justify initi-
ation of a certification removal action
under paragraph (c) of this section; or

(iii) In the judgment of Customs, the
applicant appears not to be in compli-
ance with Customs laws and regula-
tions.

(2) Denial procedure. If the Director of
the Miami regulatory audit field office
determines that an application sub-
mitted under § 163.12 should not be ap-
proved and that certification for par-
ticipation in the Recordkeeping Com-
pliance Program should not be granted,
the Director shall issue a written no-
tice of denial to the applicant. The no-
tice of denial shall set forth the rea-
sons for the denial and shall advise the
applicant of its right to file an appeal
of the denial in accordance with para-
graph (d) of this section.

(c) Certification removal—(1) Grounds
for removal. The certification for par-
ticipation in the Recordkeeping Com-
pliance Program by a certified record-
keeper may be removed when any of
the following conditions are discov-
ered:

(i) The certification privilege was ob-
tained through fraud or mistake of
fact;

(ii) The program participant no
longer has a valid bond;

(iii) The program participant fails on
a recurring basis to provide entry
records when demanded by Customs;

(iv) The program participant will-
fully refuses to produce a demanded or
requested record;

(v) The program participant is no
longer in compliance with the Customs

laws and regulations, including the re-
quirements set forth in § 163.12(b)(3); or

(vi) The program participant is con-
victed of any felony or has committed
acts which would constitute a mis-
demeanor or felony involving theft,
smuggling, or any theft-connected
crime.

(2) Removal procedure. If Customs de-
termines that the certification of a
program participant should be re-
moved, the Director of the Miami regu-
latory audit field office shall serve the
program participant with written no-
tice of the removal. Such notice shall
inform the program participant of the
grounds for the removal and shall ad-
vise the program participant of its
right to file an appeal of the removal in
accordance with paragraph (d) of this
section.

(3) Effect of removal. The removal of
certification shall be effective imme-
diately in cases of willfulness on the
part of the program participant or
when required by public health, inter-
est, or safety. In all other cases, the re-
moval of certification shall be effective
when the program participant has re-
ceived notice under paragraph (c)(2) of
this section and either no appeal has
been filed within the time limit pre-
scribed in paragraph (d)(2) of this sec-
tion or all appeal procedures there-
under have been concluded by a deci-
sion that upholds the removal action.
Removal of certification may subject
the affected person to penalties.

(d) Appeal of certification denial or re-
moval—(1) Appeal of certification denial.
A person may challenge a denial of an
application for certification for partici-
pation in the Recordkeeping Compli-
ance Program by filing a written ap-
peal with the Director, Regulatory
Audit Division, U.S. Customs Service,
Washington, DC 20229. The appeal must
be received by the Director, Regulatory
Audit Division, within 30 calendar days
after issuance of the notice of denial.
The Director, Regulatory Audit Divi-
sion, will review the appeal and will re-
spond with a written decision within 30
calendar days after receipt of the ap-
peal unless circumstances require a
delay in issuance of the decision. If the
decision cannot be issued within the 30-
day period, the Director, Regulatory
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Audit Division, will advise the appel-
lant of the reasons for the delay and of
any further actions which will be car-
ried out to complete the appeal review
and of the anticipated date for issuance
of the appeal decision.

(2) Appeal of certification removal. A
certified recordkeeper who has received
a Customs notice of removal of certifi-
cation for participation in the Record-
keeping Compliance Program may
challenge the removal by filing a writ-
ten appeal with the Director, Regu-
latory Audit Division, U.S. Customs
Service, Washington, DC 20229. The ap-
peal must be received by the Director,
Regulatory Audit Division, within 30
calendar days after issuance of the no-
tice of removal. The Director, Regu-
latory Audit Division, shall consider
the allegations upon which the removal
was based and the responses made
thereto by the appellant and shall
render a written decision on the appeal
within 30 calendar days after receipt of
the appeal.

APPENDIX TO PART 163—INTERIM
(a)(1)(A) LIST

List of Records Required for the Entry of
Merchandise

General Information

(1) Section 508 of the Tariff Act of 1930, as
amended (19 U.S.C. 1508), sets forth the gen-
eral recordkeeping requirements for Cus-
toms-related activities. Section 509 of the
Tariff Act of 1930, as amended (19 U.S.C. 1509)
sets forth the procedures for the production
and examination of those records (which in-
cludes, but is not limited to, any statement,
declaration, document, or electronically gen-
erated or machine readable data).

(2) Section 509(a)(1)(A) of the Tariff Act of
1930, as amended by title VI of Public Law
103–182, commonly referred to as the Cus-
toms Modernization Act (19 U.S.C.
1509(a)(1)(A)), requires the production, within
a reasonable time after demand by the Cus-
toms Service is made (taking into consider-
ation the number, type and age of the item
demanded) if ‘‘such record is required by law
or regulation for the entry of the merchan-
dise (whether or not the Customs Service re-
quired its presentation at the time of
entry).’’ Section 509(e) of the Tariff Act of
1930, as amended by Public Law 103–182 (19
U.S.C. 1509(e)) requires the Customs Service
to identify and publish a list of the records
and entry information that is required to be
maintained and produced under subsection
(a)(1)(A) of section 509 (19 U.S.C.

1509(a)(1)(A)). This list is commonly referred
to as ‘‘the (a)(1)(A) list.’’

(3) The Customs Service has tried to iden-
tify all the presently required entry informa-
tion or records on the following list. How-
ever, as automated programs and new proce-
dures are introduced, these may change. In
addition, errors and omissions to the list
may be discovered upon further review by
Customs officials or the trade. Pursuant to
section 509(g), the failure to produce listed
records or information upon reasonable de-
mand may result in penalty action or liq-
uidation or reliquidation at a higher rate
than entered. A recordkeeping penalty may
not be assessed if the listed information or
records are transmitted to and retained by
Customs.

(4) Other recordkeeping requirements: The
importing community and Customs officials
are reminded that the (a)(1)(A) list only per-
tains to records or information required for
the entry of merchandise. An owner, im-
porter, consignee, importer of record, entry
filer, or other party who imports merchan-
dise, files a drawback claim or transports or
stores bonded merchandise, any agent of the
foregoing, or any person whose activities re-
quire them to file a declaration or entry, is
also required to make, keep and render for
examination and inspection records (includ-
ing, but not limited to, statements, declara-
tions, documents and electronically gen-
erated or machine readable data) which per-
tain to any such activity or the information
contained in the records required by the Tar-
iff Act in connection with any such activity,
and are normally kept in the ordinary course
of business. While these records are not sub-
ject to administrative penalties, they are
subject to examination and/or summons by
Customs officers. Failure to comply could re-
sult in the imposition of significant judi-
cially imposed penalties and denial of import
privileges.

(5) The following list does not replace
entry requirements, but is merely provided
for information and reference. In the case of
the list conflicting with regulatory or statu-
tory requirements, the latter will govern.

List of Records and Information Required for
the Entry of Merchandise

The following records (which include, but
are not limited to, any statement, declara-
tion, document, or electronically generated
or machine readable data) are required by
law or regulation for the entry of merchan-
dise and are required to be maintained and
produced to Customs upon reasonable de-
mand (whether or not Customs required
their presentation at the time of entry). In-
formation may be submitted to Customs at
the time of entry in a Customs authorized
electronic or paper format. Not every entry
of merchandise requires all of the following
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